Death Penalty Procedures [From Benchbook 3.01.II.A]

[Suggested explanation of the trial process:]
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After greeting the prospective jurors and, if necessary, introducing or reintroducing yourself, provide the following—or similar—explanation of the jury selection process:
I want to thank you for coming in this morning. Your presence reflects your serious commitment to your civic responsibilities. Jury service is one of the highest and most important duties of a citizen of the United States.
Each of you is a potential juror in the case of United States versus _______________________. As you know, you already completed the first portion of the jury selection process when you came in and filled out the juror questionnaire.
In a few minutes, you will be asked to make your way to an adjacent room to wait until your name is called to return to this courtroom for individual questioning. Before you head to the waiting room, you will be given a copy of your juror questionnaire so that you have an opportunity to review it. When you return for individual questioning, please bring the juror questionnaire with you. If we have some questions about certain answers in the questionnaire, you can review it.
While you are waiting—before or after you are individually questioned—please do not talk with each other about any aspects of this case, the juror questionnaire, or about questions that were asked of you or your answers. I wish to make this very clear; you may not have any discussions at all about the case, the juror questionnaire, or the questioning process with anyone, including other prospective jurors.
Before we begin, I would like to explain that there are no ‘right’ or ‘wrong’ answers to any of the questions that will be posed to you today.
Citizens in our community have and are entitled to hold a wide variety of different views and have had different life experiences that inform their feelings and views on different topics. Of course, this is also true of prospective jurors. We are genuinely interested in learning your views on issues related to this case, and because you may be called upon to determine punishment, we are interested in learning about your views and feelings about life imprisonment without the possibility of release and the death penalty. The integrity of the process depends on your truthfulness. You will all be treated with dignity and respect, and we simply ask you to provide honest and complete answers. Please don’t answer based on what you think you should say, on what you think is a socially desirable and acceptable response, or what you believe I expect or wish you to say. Simply relax and answer our questions as honestly as you can.
The defendant in this case, ____________________, is charged in an indictment with the criminal offenses outlined in the Case Summary on page ___ of the juror questionnaire. Please review this summary before you return to this courtroom. I want you to have enough information about this case so that you are in a position to be able to make honest, accurate and informed assessments as you are responding to the questions today.
The charges contained in the Indictment stem from allegations that __________________. As you know from my prior remarks and the jury questionnaire, this trial may proceed in two phases. The first is the trial phase in which the jury determines whether the defendant is guilty of the crimes charged. The second is the penalty phase, which only occurs if the defendant is found guilty of certain capital charges. In the trial phase, your job will be to determine, according to my instructions, whether or not the Government has proven the defendant guilty of the charges in the Indictment beyond a reasonable doubt. If you find that the defendant is guilty of one or more of the capital charges as I will define them for you at the conclusion of trial, there will be a penalty phase of the trial in which the same jurors will have the responsibility to decide whether the defendant is sentenced to life in prison without the possibility of release or, instead, sentenced to death. In the federal system there is no parole; therefore, if the defendant is sentenced to life imprisonment, they will spend the rest of their life in prison and never be released. A death sentence means that the defendant will be executed.
During a penalty phase, jurors consider certain evidence referred to in the law as “aggravating factors,” and “mitigating factors.” These factors have to do with the circumstances of the crime, or the personal traits, character, or background of the defendant, or anything else relevant to the sentencing decision. Aggravating factors are certain specified factors that could support a death sentence. In order for an aggravating factor to be considered, all twelve jurors must agree that the factor has been proved by the government beyond a reasonable doubt. Jurors may not consider anything else as an aggravating factor.
“Mitigating factors” are any circumstances or factors that would suggest, for any individual juror, that life imprisonment without possibility of release is an appropriate punishment. A mitigating factor is not offered to justify or excuse the defendant’s conduct, and the law does not require that there be a connection between a mitigating factor and the crime committed. There are three important distinctions that I want to highlight for you with respect to mitigating factors as compared to aggravating factors. First, the defendant is not required to prove the existence of a mitigating factor beyond a reasonable doubt, but only to establish its existence by a preponderance of the evidence. That is to say, you need only be convinced that a mitigating factor is more likely true than not true in order to find that the mitigating factor exists.
Second, each juror independently considers the mitigating factors; a unanimous finding is not required. Any juror may, individually and independently, find the existence of a mitigating factor, regardless of the number of other jurors who may agree, and any juror who so finds must give that mitigating factor whatever weight they think it deserves. Thus, if even a single member of the jury finds that a mitigating factor has been proved, that member of the jury is required to weigh that factor in making up their own mind on whether to vote for a death sentence or a sentence of life imprisonment without the possibility of release.
Third and finally, unlike with aggravating factors, jurors are not limited in their consideration to the specific mitigating factors submitted to the jury. If, in addition to those specific mitigating factors, there is anything about the circumstances of the offense, the defendant’s personal traits, character, or background, or anything else relevant that you individually believe mitigates against the imposition of the death penalty or supports a sentence of life imprisonment without the possibility of release, you are free to consider that factor in the balance as well.
In a penalty phase, the jurors’ task is not simply to decide what aggravating and mitigating factors exist, if any. Rather, in addition to evaluating those factors, the jurors are called upon to make a unique, individualized moral decision between the death penalty and life in prison without the possibility of release. It is important that you understand the law never requires the imposition of a sentence of death and never assumes that any defendant found guilty of committing capital murder must be sentenced to death. The government must persuade each and every juror beyond a reasonable doubt that the aggravating factor or factors exist. You will then determine whether all of the aggravating factors found to exist sufficiently outweigh the mitigating factors to justify a sentence of death. Each juror must ultimately make a unique individual moral judgment about whether to sentence a defendant convicted of a capital crime to life imprisonment without the possibility of release or to death.
At the conclusion of a penalty phase, if all 12 jurors unanimously find that life imprisonment without the possibility of release is appropriate, then a sentence of life imprisonment without the possibility of release will be imposed. If, and only if, all twelve jurors unanimously find that death is the only appropriate sentence, will a death sentence be imposed. If one or more jurors finds that a sentence of life imprisonment without the possibility of release is the appropriate sentence, and the jury is not unanimous in its decision regarding punishment, then the Court will impose a sentence of life imprisonment without the possibility of release. The sentence imposed by the jury, whether a unanimous vote for life imprisonment, a unanimous vote for death, or a non-unanimous vote for life is final. I must follow the jury’s sentencing determination.
This is only an overview of the law to provide you some context to answer our questions today. At trial, I will instruct jurors in greater detail about their duties.
I want to thank you again for your taking part in this important process, and for returning to the Courthouse today.
This completes my preliminary remarks. I will now ask my Deputy Clerk, _________________, to re-administer the oath that will govern your participation in the jury-selection process.
[OATH ADMINISTERED]
• Introductory General Questions: 
(Ask the jurors to raise their hand if they have information relevant to the question asked. Their answers will be elicited when they return to the courtroom for individual questioning.)
Please remember that you are under oath to provide honest answers and that there are no right or wrong answers.
A.	Since you were here last, have you read, seen, or heard anything about this case or __________________ [defendant’s name] from any source?
B.	Have you done any kind of research, internet or otherwise, about this case, the defendant, or the people involved in this trial, or posted anything online about this case or your jury service?
C.	Have you spoken to anyone or has anyone spoken to you about this case or the defendant, including discussions with fellow prospective jurors?
D.	Have you overheard any discussion about this case or the defendant, including discussions among fellow jurors?
E.	As prospective jurors, you are to avoid all media associated with this case, you cannot research the case in any way, and you cannot talk or post about your jury service in this case until you have been formally excused from jury duty. Do you think you may have difficulty, for any reason, following those instructions?
F.	Has anything changed about your ability to serve as a juror in this case, that is, something you have not already indicated in your questionnaire?
G.	Do you know any person introduced here today or anyone else you think might be connected to this case in anyway, including but not limited to any witnesses, investigators, rescue workers, law enforcement officers or agents?
H.	We have provided you with a copy of your juror questionnaire. Would you like to change or amend any of your answers?

